      Survey on Pay Adjustment 2002

with comments from SPA members

The survey outlining three possible options was issued on 5th June 2002.  Some 185 senior police commanders from Superintendent to Chief Superintendent had responded by noon on 8th June 2002. 63% of respondents support taking legal action to challenge the validity of the new legislation. The stance of the Police Force Council Staff Side (SPA, LIA, OIA and JPOA) is that we should accept the offer of pay reduction but dissaprove of the implementation by legislation. 

Survey Results


No. of Respondents
% of Total Respondents
% of Total SPA Members

Option 1
20
11
5%

Option 2*
49
26
12%

Option 3
116
63
28%

Total
185
100
45%

· Remarks:  Among those who chose option 2, (34 ) 69% of them would turn to option 3. if no Independent Committee of Inquiry is commissioned by CE. (CE has decided on 11th June 2002 not to appoint a Committee of Inquiry under the 1968 Agreement between the Government and main staff associations.)
Option 1:      Accept the pay cut by legislation and take no further action
This option was least popular and selected by 20 officers ( 2 CSP, 7 SSP and 11 SP - 11% of respondents) with 6 officers qualifying their comments 
We are prepared to share the pain and accept the rationale for a pay cut , but without legislation. 
It  does no good to anybody by allowing the matter to drag on.  Balancing all interest, I do not prefer court action but suggest we explain to the general public our stance whilst condemning the way that the matter has been handled by the Government.  Definite court action should be taken against any further arrangement affecting our pay and conditions of service , made unilaterally by the Government. We should publicize our disapproval of implementation by new legislation . By arguing and dragging the issue out for many months, we will gain no sympathy whatsoever.  We will gain bad press, publicity and ill feeling from the public. I would think other options (legal action) will only be pursued when further erosion of our pay and conditions of service take place.

I would suggest that as a first step we get independent legal advice.
Option 2:  Accept the ruling of the Independent Commission of Inquiry, if commissioned by CE, and take no further action
This option was relatively popular and selected by 49 officers ( 4 CSP , 11 SSP and 34 SP - 26% of respondents ) with 13 officers qualifying their comments as below. 34 ( 69%)  of these officers consider that , should CE not agree to a Committee of Inquiry, their support would then shift to Option 3.

Senior police commanders acknowledge the need for a paycut and understand the views of the Government but believe the matter to be ill-concieved.  

There is no objection to the pay cut (although it is very short sighted and will not tackle the basic problem that the government does not have a sensible broad based tax system to support its expenditure).  

Full support should be given to the stance of the Staff Association in accepting a pay reduction but not by way of legislation.  

If CE does not go for a Committee of Inquiry we should express our condemnation of the legislation and monitor the legal action giving appropriate morale support.  
Legal action can determine the validity of the new legislation. 

Basically we and the government should play to the rules. The PTS indicates a indicates a cut and should accept the result but as CE decides against a Committee of Inquiry a challenge to legislation is necessary otherwise we are accepting that any of our conditions of service can be overturned by the government introducing legislation, constrained only by it's own and not the courts interpretation of the Basic Law. 

Will there be further new legislation to cut the  benefits of civil servants ?  This unilateral action by the administration on the 2002 Pay Adjustment is really alarming and demoralizing the service as it gives us  the impression that any  benefits, if the administration thinks it necessary, can be cut by way of passing new legislation.  
Option 3 - Support taking legal action to challenge the validity of the proposed bill / new legislation.
This option was most popular and selected by 116 officers ( 6 CSP , 28 SSP and 82- SP - 63% of respondents ) with 36 officers qualifying their comments as below. Most of these officers consider that there is no option but to pursue legal action as the HKSARG and CE is to date clearly against a Committee of Inquiry. 
The real issue here is not whether we accept a pay cut, but the manner it will be implemented. The HKSARG proposed legislative route has many implications for the future, and in our view, is uneccessary and damaging to Hong Kong. The Administration has been pushing this issue and has used a full media campaign to force this on its employees regardless of the long-term damage to staff morale , motivation and the service to the community. This does not inspire confidence - on the contrary, it breeds suspicion of what may be next ?. Is the HKSARG a good employer ?  Legislation must be opposed.

The obvious step which the government should have taken this year was to implement a pay freeze. We do not like the idea of a pay cut but can see the rationale behind it. We accept the pay reduction but not if it is implemented by legislation. As it is, the unilateral stance has managed to alienate even those with moderate views. Accordingly a stand must be taken to maintain the integrity of the Basic Law. We believe in the rule of law and colleagues are more than willing to contribute financially to this cause.  
The proposed legislation to pay cut is in our view unconstitutional.  This is unreasonable and unjust treatment to the civil servants and needs to be challenged in the courts. I am prepared to pay my share of financial contribution in supporting the legal action against the HKSAR Government. The concern is the apparent desire of the Hong Kong government to:
· Introduce legislation that contravenes or, rather ignores the protection afforded by the basic law
· Refute its obligation under article 160 to "Protect contracts and rights and obligations valid under the laws previously in force in Hong Kong"
· Ride roughshod over the views of the civil service, a body, whose views they claim to respect and who they identify as one of Hong Kong's strengths
· Set a precedent for further dilution of; The protection afforded by the basic law to Civil service pay and conditions   

There are issues here that are more important than just a cut in salary. What the Government is proposing to do is dilute the Basic Law by simple legislation, whereas amending the Basic Law requires at least a two thirds majority in Legco, plus, I believe, NPC endorsement.

Fact - before 1997 the was no mechanism to cut civil service pay.  Fact - We have a contract on pay and conditions of service with the Government that does not permit salary cuts.  Fact - the Government is intending to legislate to get round our rights.  Fact - we shall then be on terms less favourable than before the change of sovereignty.  Fact - this is arguably a breach of at least two Articles of the Basic Law. (100 and 160)

Basic Law

Article 100

"Public servants serving in all Hong Kong government departments, including the police department, before the establishment of the Hong Kong Special Administrative Region, may remain in employment and retain their seniority with pay, allowances, benefits and conditions of service no less favorable than before."
Article 160

"Upon the establishment of the HKSAR, the laws previously in force in Hong Kong shall be adopted as laws of the Region except for those which the Standing Committee of the National Peoples Congress declares to be in contravention of this law, they shall be amended or cease to have force in accordance with the procedure as prescribed by this law

Documents, certificates, contracts and rights and obligations valid under the laws previously in force in Hong Kong shall continue to be valid and be recognised and protected by the HKSAR, provided they do not contravene this law."

It is difficult to understand the logic of HKSARG (Mr Wingfields) published legal opinion on this issue – it is an opinion that has not been tested in the courts. Even if legal, the proposed legislation certainly breaches the spirit of the Basic Law.  To simply accept this is to accept that this is the thin end of the wedge.  Where will it end?   Will the Government, for example, want to control places of religious worship to prevent terrorism?  Will they want to limit the number of newspapers to reduce obstruction by newspaper hawkers?  What will that do to freedom of speech and freedom of religion?  Ridiculous?  It must be challenged, in court if necessary. Do we really need legislation that will bring the entire civil service into conflict with the administration. 

Hong Kong, and the World for that matter, is being told that if you enter into a legally binding contract with the Hong Kong Government and some time later the Government finds this inconvenient, then it will legislate it's way out of it's contractual obligations.  Hardly an attitude to inspire overseas confidence in doing business in Hong Kong.   I repeat a pay cut is not the issue - legislation is and must be challenged by all means.

The use of legislation to abrogate the employment contracts that each officer has at present we should also fight for voluntary early retirement with compensation since the Government has breached the contract with employees. Employment Ordinance, Cap 57.  Amongst other things it says an employer cannot do what the Government is trying to do - i.e. cut wages unilaterally.  Some people say that this ordinance does not apply to Government and civil servants.  What is   the authority for such a statement.  Clearly some quality independent legal advice and legal challenge is required.  
The Force is supposed to have an independent pay scale (PPS).  If the Judiciary is not affected by the current proposed pay cut because of their independent pay scale then how should the Police be treated.   Should the rest of the civil service take to the street, does the Administration expect us to adopt a neutral stance and maintain law and order or does it want us to identify ourselves with the rest of the civil service?  
It is time that the Independent Police Pay Scale lived up to its true meaning.
It is time for the community and legislators to decide if this rushed legislation is what Hong Kong needs at this time.

